
International Law and Policy 

Supporting Brazil’s Patent Reform 
 

Sean Flynn 

American University Washington College of Law 









MONOPOLY ECONOMICS 



“[T]he ability of patent holders to charge for the use of their 

patent rights, either in the form of royalties or through end 

product prices is constrained by the ability of the country 

granting the patent to pay. Poor countries will inevitably pay 

proportionately less than wealthy countries for the use of patent 

rights.”  

 

    -Edmund Kitch (1994) 



Lowest Price HIC/AIDS Regime, Reported by MSF 
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U.S.  
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Norway 
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South Africa 

Income by Decile 
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Profit Maximizing SA 

Figure 4.2  Revenue per Quantity Sold (USD)
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Brazil Reform Proposal  

• No patent extensions 

• New forms and uses 

• Inventive step 

• Avoiding data exclusivity 

• Pre-grant opposition 

• ANVISA approval 

• Govt Use license 

 

TRIPS 

• Art 33. 20 year patent 

• Art. 27. Three Step 

• Art. 1, 8, 27 

• Art. 39.3. “commercial use” 

• Art. 41.2. fair & equitable 

• Art.1; 27 “discrimination” 

• Art. 31 



Article 1.1: “Members shall be free to 

determine the appropriate method of 

implementing the provisions of this Agreement 

within their own legal system and practice.”  



4. We agree that the TRIPS Agreement does not and should not 

prevent members from taking measures to protect public health. 

Accordingly, while reiterating our commitment to the TRIPS 

Agreement, we affirm that the Agreement can and should be 

interpreted and implemented in a manner supportive of WTO 

members' right to protect public health and, in particular, to 

promote access to medicines for all.  

 

Doha Agreement on TRIPS and Public Health 



Art 7. The protection and enforcement of intellectual 

property rights should contribute to the promotion of 

technological innovation and to the transfer and 

dissemination of technology, to the mutual advantage of 

producers and users of technological knowledge and in a 

manner conducive to social and economic welfare, and to 

a balance of rights and obligations. 

 

Art. 8. Members may, in formulating or amending their 

laws and regulations, adopt measures necessary to protect 

public health and nutrition, and to promote the public 

interest in sectors of vital importance to their socio-

economic and technological development, provided that 

such measures are consistent with the provisions of this 

Agreement. 



Brazil Reform Proposal  

• Art. 10. [The following are 
not inventions:] 

• X – any new property or 
new use of a known 
substance, . . . unless this 
known process results in a 
new product;   

• XI – new forms of known 
substances that do not 
result in an improvement in 
the known efficacy of the 
substance. 

 

TRIPS 

• “[P]atents shall be available 
for any inventions, whether 
products or processes, in all 
fields of technology, 
provided that they are new, 
involve an inventive step 
and are capable of 
industrial application 
(emphasis added).  





Brazil Reform Proposal  

• The granting of patents for 
pharmaceutical products 
and processes shall depend 
on the prior consent from 
the National Sanitary 
Agency - ANVISA, that shall 
examine the object subject 
to the patent application in 
light of public health. 

TRIPS 

• Art 27. “patents shall be 
available and patent rights 
enjoyable without 
discrimination as to the 
place of invention, the field 
of technology and whether 
products are imported or 
locally produced.” 

• Canada Pharmaceuticals 





References 

U.S. and Brazil income distribution slides:  

PBS, Commanding Heights, Educators Guide, 
Examining Income Distribution, 
http://www.pbs.org/wgbh/commandingheights
/lo/educators/ed_u1_distrib_exercise.html  

http://www.pbs.org/wgbh/commandingheights/lo/educators/ed_u1_distrib_exercise.html
http://www.pbs.org/wgbh/commandingheights/lo/educators/ed_u1_distrib_exercise.html
http://www.pbs.org/wgbh/commandingheights/lo/educators/ed_u1_distrib_exercise.html

